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aaT :
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

mi:rr ~' ~~·. ~~~~ at r4ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 cB'i" 'cfRT 86 * 3-@T@~ "ctil" ~ * "CfIB c#i- "G'fT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa 2hftu ft #ti zrea, ala zyea vi arm an4l#tu mraf@ea 3j. 2o, #ee
zfRua qHIug, envf7, 31q4Ila-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r4lag nznf@rau al fafr 3rf@fr, 1994 c#t 'cfRT 86 (1) * 3-@T@ ~~
f.illl-!ltj~t, 1994 * frn:r:r 9 (1) * 3-@T@ -f-11':lffia tJWf ~.a- 5 if 'qR ~ if cB'i" "G'fT
~ ~ ~ "f!T@:f ftj-"ff~ a fare 3r4la # nr{ st sad. ufzi
aft fl afe; (r a va mfr TR &hf) 3ITT "flTl!f ll ft@ ~~ ii +qraf@raw at rqfl fer
t crITT cfi -;,ffeic, xil&Glf.icb &T?r ~ cfi .-l.llll4ld a srzra fzr a aifa agr x'iCf
ii ursi aa al it, ans #t -i:rrT 31R C11l1m 1Tll"f ~~ 5 C'fmT nTa a? asi 6u
1 ooo / - #ha 3srf zhfti ui ara #6t nin, nu # -.:rrT 31R C11l1m 1Tll"f ~~ 5 C'fmT <TT
50 C'fmT "ci"co "ITT at T; 50oo / - #ha 3ft zhfi ui hara at ir, an #t -i:rrT 3lR C11l1m 1Tll"f
~~ 50 C'fmT <TTa Gnat ? azi sq; 1000o /- ffi ~,:\'t Nlfi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be ,accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty~ied ~s is_
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where th :is,11-io"unf.P o,f~'
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees ttse "##,-0-..... (('~-Fi #s
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector B.ank
of the place where the bench of Tribunal is situated.

(iii) ffift<l'~.1994 m'I" e:im B6 m'I" "31l-E!mm ~ (2~) ct, 3Rfl@ 3ltfn;r xiC!Jcl>~ Pl<1+ii<lC'1~,. 1994 ct, f.n:J+J' 9 (2~)
ct, '3ki.fu- f.rmfur 1i>P:f ~.tr.-1 if m'1" urr WfflfT ~ ,a,cr<i~ 'ITT2T WJfff., ~<l "GNJG 'i!('<{l (3f4'rc;r) ct, 3T~ ct) ~R,!i'i (0IA)(
~~ wrrfum 5lfu- mifr) 3tR' ·3TtR
&ITgr , rd / 3I7gr srar A2/9k ata snr gen, ar4tr =znrzarp@eraswr atsa as a er ±a g; rr
(QI!)) <;.\J ma-~ iMr I .

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST:•7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Exc.ise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi./ Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribune!.

2. zenizit@era mnrzr zgcn srf@far, 4975 m'I" mrr 'CR~-1 ct, 3lc'!1@ fefRa fg a1gFe 3tr vi era
~Ci>~ ml" ma- 'CR xii 6.50 /- ire cpf~ 'WP R1Pc WIT oF!T ~ I

2. One copy of application· or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. m~- mtlTG Ferns vi iaran srftra mrarfrawt (arffeafe) Ra1a6, 19a2 1'f 'El1mr ~ 3Rf~ +JTlj'"ffi q;)
f#fraav "q'ffi f.iwrr ml" sjh a er 3naffa Ru star?

3. . Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr era, hsctr 3n grcs vi vars 3r4#tr If@rawr (#4a af 3ftftm cf1' mm '4"~ ~ .

a#cftzr 3=alera 3rf@1fr, z&y Rtarr 39#a3iairfa#tr@in-)3ff@)fua89(2a&y #t+in
2%) fciia: o.c.a&y mt #r fa#tzr 31f@)fr, &&& Rt mTI C3 er, 3Rmci~ cJil" afr cW):_ cfi'I' ~ t
arrff@aa#rae q4-fr smr#ear3Garf&, a=rf fazrnra3iatia smRtsart3rarer
lITTf~~~~ .3ITT)q;;,- m-

hc4tar3u reas viharah3iaiifaare rasGr gnf@r?
3 0

(i) mu- 11 tr er, 3Rmci ~ ~
(ii) dz smr Rt #t as aa ufgr

(iii) z am fnnra#t # fr 6 # 3iaiia 2zr tam
c::> 3rt aera zrzfrar hman fat (i. 2) 3@0fr, 2014 h 3wr # pa fas#
~m~cr,~~~4V<:i' 3fcl'R;rc!il"cWJ:.a,fi"M1

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of tile Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amourit of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) z «iaaf 3, zr sear a ufr 3r4 If@rauramari erea 3rrar erea zn q0s

fc)q IRa 'ITT oTWT~ 'Jf(!' ~Wcfi' cfi' 10% W@laf "CR" 3ITT'~~ avs fa c:Hfaa lIT oaf&Us cfi' 10%
..:) .:,

i_prarar Tc frsrat?kt . _.._ -..,.-+a «ara;
s«a« s, a,

4(1) In view of above, an appeal against this order shall lie before the Tr.' .un,f' on. r..,,.'°"" ~
pa:,1ment of 10% of the duty demanded where duty or duty and penalty are in u~fife,if~f "<% .9 1

penalty, where penalty alone is in dispute. rs· s~'{:, j ; 1
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:: ORDER-IN- APPEAL::
/

M/s. Mifamed Medical Pvt. Ltd., 3rd Floor, 315, Zodiac Square, Opp.
Gurudwara, S. G. Road, Ahmedabad (hereinafter referred to as 'appellants')
have filed the present appeal against the Order-in-Original number SD-

02/Ref/209/VJP/2016-17 (hereinafter_ referred to as 'impugned order')
passed by the Assistant Commissioner, Service Tax, Division-II, Ahmedabad
(hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, are that the appellants are holding
Service Tax Registration under the category of 'Business Support Service'
and had filed refund claims amounting to ~ 3,66,172/- on 22.09.2016 under.
Notification No. 27/2012-CE(NT) dated 18.06.2012 in respect of Service Tax
paid on the specified services used for export of services/goods. The said
refund claim was rejected vide impugned order on the basis of;

(a) The appellant were arranging or facilitating the supply of goods

between M/s. Missionpharma A/S Denmark and suppliers/
manufacturers of the goods in India. Thus, it was alleged that the
respondents Were engaged in providing intermediary services ?s ..
defined under clause (f) of Rule 2 of Place of Provision of Services

Rules, 2012.

(b) The location of the service provider i.e. appellants is in taxable. . ..

territory i.e. within India. As per Rule 9 of Place of Provision Rules •

2012.

(c) The ST-2 certificate, the appellants are registered under the category
of 'Business Support Service' whereas, as per the ST-3 returns, they
have shown the service under the category of 'Business Auxiliary

Service'.

3. Being aggrieved with the impugned order the appellant has preferred

the present appeal on the ground that the output services do not get covered

under the definition of 'intermediary' as per the Place of Provision of Service

Rules 2012.

4. They have stated that they are providing Business Support Service, to ([;)

MPAS which includes the following activities; to provide due dilige rt W
and. relevant information about the vendors which inter-alia inclu =-. ,;
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Due Diligence and Quality Inspection report coupled with Quality Assurance
and Quality Control etc. Hence they have not acted as intermediary and are
illegible for the refund of service tax credit. These activities are agreed to be
provided by the appellants on principle tp principle basis.. It is further
submitted that the service provided by an intermediary are altogether

different from the service provided by appellants hence does not qualify as
intermediary services. As regards ST-2 certificate, the appellants are
registered under the category of 'Business Support Service' whereas, as per

the ST-3 returns, they have shown the service under the category gf
'Business Auxiliary Service'. It is submitted that the service of Mifamd India
are in the nature of Business Support Service. However, services of
intermediary are more akin to Business Auxiliary Services. Further w.e.f.
01.07.2012 categorization of service is given only for statics purpose.

5. Personal hearing was granted and held on 06.10.2017. Mrs. Khushboo 0
Kundalia, Chartered Accountants, appeared before me and reiterated the
Grounds of Appeal.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Further written submission made
by the appellants.

7. The core issue to be decided is that whether the service provided by
the appellants are intermediary services and place of provision of service is
India, or otherwise. First of all it is pertinent to examine definition of
Intermediary. <o

Definition of Intermediary services: As per para 5.9.6 of education
guide;

an "intermediary" is a person who arranges or facilitates a supply of
goods, or a provision of service, or both, between two persons,
without material alteration or further processing. Thus, an
intermediary is involved with two supplies at any one time:
i) the supply between the principal and the third party; and
ii) the supply of his own service (agency service) to his principal, for
which a fee or commission is usually charged. For the purpose of this
rule, an intermediary in respect of goods (such as a commission agent
i.e. a buying or selling agent, or a stockbroker) is excluded by
definition. Also excluded from this sub-rule is a person who arranges
or facilitates a provision of a service (referred to in the rules- as "the
main service"), but provides the main service on his own account.

EEeaIn order to determine whether a person is acting as an intermediary or >scs»,,"%,'
not, the following factors need to be considered:- ,$$, a. $%;
Nature and value: An intermediary cannot alter the nature or van es5 ",'
of the service, the supply of which he facilitates on behalf or bi: & 15r ,
principal, although the principal may authorize the intermediary ti.} " ~s5]
negotiate a different price. Also, the principal must know the exact%a%es .oy

k .~
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value at which the service is supplied (or obtained) on his behalf, and
any discounts that the.intermediary obtains must be passed back to
the 'principal. '1 lt

Separation of value: The value of an intermediary's service is
invariably identifiable from the main supply of service that he is
arranging. It can be based on an agreed percentage of the sale or
purchase price. Generally, the amount charged by an agent from his
principal is referred to as "commission",

Identity and title: The service provided by the intermediary on
behalf of the principal is clearly identifiable. In accordance with the
above guiding principles, services provided by the following persons
will qualify as intermediaryservices':

i) Travel Agent (any mode of travel)
ii) 7our Operator

iii) Commission agent for a service [an agent for buying or selling of
goods is excluded]
iv) Recovery Agent

8. After careful consideration of MOU, I find that in present case Mifamed
is not a middle men in concluding the deals. As per para 3 (b) of the MOU

appellants have .no power to conclude the deal. Only two parties are

involved. Mifamed is into providing support service only. Majority of service
are after the vendor orders placed directly by the MPAS, Denmark.
Appellants have no relationship with the vendors. They are providing service

at their own account and not as a consignment agent. All the activities
performed by the appellants are supportive in nature, outsourced by the
MPAS, Denmark to Mifamed India. Consideration is not based on the fixed

percentage of sale/purchase value.

9. It can be concluded from the above that, as per clause 3 of the said
MOU the appellants are carrying out the job of assisting in procurement of
goods, development of vendors, carrying out inspection, liaising with

manufacturers/suppliers, development of system & procedure for material
procurement, as well as arranging/assisting in logistic operations for and on
behalf of MPA/S Denmark. Further as per clause 11 of MOU MPAS, Denmark

shall place purchase order directly on suppliers or shall enter into
agreement/contracts for logistic operations with concerned agencies/service
providers after taking into consideration reports/documents as prepared and

sent by MIFAMED. ·

10. From the MOU it is very clear that the appellants are not arranging and

facilitating the supply of goods between MPA/s Denmark and suppliers /
manufacturers ofthe goods in India. Even their charges are not based on the
percentage of sale or purchase value. In view of above the said act cannot

be termed as intermediary services as defined in clause (f) of Rule7,!~!!·~;;~~
of provision of Service Rules 2012, and as defined in para 5,::Y•-~,/o,f-~li ;,~-:t\))

(
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1. The Chief Commissioner, Central Tax, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Tax, Ahmedabad (South).
3. The

Copy to:

a7res

~

(K.H.Singhal)
SUPERINTENDENT,
CENTRAL TAX (APPEALS),
AHMEDABAD.
To,
M/s. Mifamed Medical Pvt. Ltd.,
3rd Floor, 315, Zodiac Square,
Opp. Gurudwara, S. G. Road,
Ahmedabad- 380 054.

30a,-----
(35arr gin)

CENTRAL TAX (Appeals),
AH.MEDABAD.

12. The appeals filed by the appellant stand disposed off in above terms.

11. In view of above discussions, I hereby remand the'case as discussed
above.

V2(ST)245/A-II/2016-17,,

education guide. Thus the place of provision of service cannot said to be
India but it is the recipient end i.e. Denmark. However the appellants are
registered under the category of 'Business Support Service' whereas, as per
the. ST- 3 returns, they have shown the service under the category of

'Business Auxiliary Service'. Impact of this on refund is required to be

checked, I have earlier remanded the similar issue of the same party wherein
department preferred appeal thus for uniformity of decision the aforesaid

appeal is also required to be remanded.

.a tat,
Deputy/Assistant Commissioner, Cen~ral Tax, Divisioa~,14 ~"1n~I.Os- .;,,~

6 a- 'ta, >
0» s ,(Vastrapur), Ahmedabad south. $ s

,/6 ~ "
4. The .O.ssistant Commissioner, Central Tax (Systems), Ahmedabad South! G f :

G dFI b. -...,,.,-- ..,_ uar I e. vs @ee
%»es,s ·/

P.A. File. ~/


