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Name & Address of The Appellants

M/s. Mifamed Medical Pvt Ltd
' Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- S '
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016. :
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where th nﬁoj%r:rztﬂo,fé,;;
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees m‘ttae‘ rm-"’“f,,%'r;

'E V\c
:




croséed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissicner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2. One copy of appliqatioh'or' O.I.C. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3.. Aftention is also invited to the rules covering these and cther related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
® amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014,
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:: ORDER-IN- APPEAL ::

M/s. Mifame.d Medical Pvt. Ltd., 3rd Floor, 315, Zodiac Square, Opp.
Gurudwara, S. G. Road, Ahmedabad (hereinafter referred to as ‘appellanfs’) '
have filed the present appeal against the Order-in-Original number SD-
02/Ref/209/VIP/2016-17 (hereinafter referred to as ‘impugned order’)
passed by the Assistant Commissioner, Service Tax, Division-1I, Ahmedabad
(hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants are holding

’

Service Tax Registration under the category of ‘Business Support Service
and had filed refund claims amounting to ¥ 3,66,172/- on 22.09.2016 under

" Notification No. 27/2012-CE(NT) dated 18.06.2012 in respect of Service Tax

paid on the specified services used for export of services/goods. The said

refund claim was rejected vide impugned order on the basis of;

(a) The appellént were arranging or facilitating the supply of goods
. between M/s. Missionpharma A/S Denmark and suppliers/

manufacturers of the goods in India. Thus, it was alleged that the

respondents were engaged in providing intermediary services as..

defined un_der' clause (f) of Rule 2 of Place of Provision of Services
Rules, 2012. ‘ '

(b) The location of the service provider i.e. appellants is in taxable
territory i.e. within India. As per Rule 9 of Place of Provision Rules -

2012.

(c) The ST-2 certificate, the appellants are registered under the category
of ‘Business Support Service’ whereas, as per the ST-3 returns, they
have shown the service under the category of ‘Business Auxiliary

Service’,

3. Being aggrieved with the impugned order the appellant has preferred

" the present appeal on the ground that the output services do not get covered

under the definition of ‘intermediary’ as per the Place of Provision of Service

Rules 2012.

4, They have stated that they are providing Business Support Service:to
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Due Diligence and Quality Inspe/ction report coupled with Quality Assurance
and Quality Control etc. Hence they have not acted as intermediary and 'a_re
illegible for the refund of service tax credit. These activities are agreed to be
provided by the appellants on principle tp principle basis.. It is further
submitted that the service proVided by an intermediary are altogether
different from the service provided by appellants hence does not qualify as
intermediary services. As regards ST-2 certificate, the appellants are
registered under the category of ‘Business Support Service’ whereas, as per
the ST-3 returns, they have shown the service under the category of
' ‘Business Auxiliary Service’. It is submitted that the service of Mifamd India
are in the nature of Business Support Service. However, services of
intermediary are more akin to Business Auxiliary Services. Further w.e.f.

01.07.2012 categorization of service is given only for statics purpose.

5. Personal hearing was granted and held on 06.10.2017. Mrs. Khushboo
Kundalia, Chartered Accountants, appeared before me and reiterated the

Grounds of Appeal.

6. I have carefully gone through the facts of the case on records, grounds
. of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Further written submission made

by the appellants.

7. The core issue to be decided is that whether the service provided by
the appellants are intermediary services and place of provision of service is
India, or otherwise. First of all it is pertinent to examine definition of

Intermediary.

Definition of Intermediary services: As per para 5.9.6 of education
guide;

an “intermediary” is a person who arranges or facilitates a supply of
goods, or a provision of service, or both, between two persons,
without material alteration or further processing. Thus, an
intermediary is involved with two supplies at any one time:

i) the supply between the principal and the third party; and

ii) the supply of his own service (agency service) to his principal, for
which a fee or commission is usually charged. For the purpose of this
rule,-an intermediary in respect of goods (such as a commission agent
i.e. a buying or selling agent, or a stockbroker) is excluded by
definition. Also excluded from this sub-rule is a person who arranges
or facilitates a provision of a service (referred to in the rules.as “the
main service”), but provides the main service on his own account.

In order to determine whether a person is acting as an intermediary o
not, the following factors need to be considered:-
Nature and value: An intermediary cannot alter the nature or val,
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- value at which the service is supplied (or obtained) on his behalf, and
any discounts that the /ntermed/ary obtams must be passed back to
the principal. :

Separation of value: The value of an intermediary’s service is
invariably identifiable from the main supply of service that he is
arranging. It can be based on an agreed percentage of the sale or
purchase price. Generally, the amount charged by an agent from his
principal is referred to as “comm/SS/on i

£ Identity and title: The service provided by the intermediary on
i ' behalf of the principal is clearly identifiable. In accordance with the
above guiding principles, services provided by the following persons
will qualify as ‘intermediary services’:-

i) Travel Agent (any mode of travel)
ii) Tour Operator

iif) Commission agent for a service [an agent for buying or selling of
: goods is excluded]
i iv) Recovery Agent

PORGV

8. After careful consideration of MOU, I find that in present case Mifamed
Q is not a middle men in concluding the deals. As per para 3 (b) of the MOU
appellants have .no power to conclude the deal. Only two parties are
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involved. Mifamed is into providing support service only. Majority of service
b are after the vendor orders placed directly by the MPAS, Denmark.

Appellants have no relationship with the vendors. They are providing service

at their own account and not as a consignment agent. All the activities .
r, performed by the appellants are supportive in nature, outsourced by the
MPAS, Denmark to Mifamed India. Consideration is not based on the fixed

'f percentage of sale/purchase value.
% 9. It can be concluded from the above that, as per clause 3 of the said
MOU the appellants are carrying out the job of assisting in procurement of
@ goods, development of vendors, carrying out inspection, liaising with

manufac_turers/suppliers, development of system & procedure for material
procurement, as well as arranging/assisting in logistic operations for and on
behalf of MPA/S Denmark. Further as per clause 11 of MOU MPAS, Denmark

shall place purchase order directly on suppliers or shall enter into

agreement/contracts for logistic operations with concerned agencies/service
providers after taking into consideration reports/documents as prepared and

E sent by MIFAMED. -

& 10. From the MOU it is very clear that the appellants are not arranging and
(34 facilitating the supply of goods between MPA/s Denmark and suppliers /
manufactLlrers of the goods in India. Even their charges are not based on the
percentage of sale or purchase value. In view of above the said act cannot
o be termed as intermediary services as defined in clause (f) of Rule 2 og,‘;Plna‘cg \\

& of provision of Service Rules 2012, and as defined in para 5 6 F’“h“’f«“f»
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education guide. Thus the place of provision of service cannot said to be
India but it is the recipient end i.e. Denmark. However the appellants are
registered under the category of ‘Business Support Service’ whereas, as per
the ST-3 returns, they have shown the service under the category of
‘Business Aﬁxiliary Service’. Impact of this on refund is required to be
checked, I have earliér remanded the similar issue of the same party wherein
department preferred appeal thus for uniformity of decision the aforesaid

appeal is also required to be remanded.

1i. In view of above discussions, I hereby remand the case as discussed

above.

12. The appeals filed by the appellant stand disposed off in above terms..
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CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED
g

(K.H.Singhal) )
SUPERIMTENDENT, : ’

CENTRAL TAX (APPEALS),

AHMEDABAD.

~ To,

M/s. Mifamed Medical Pvt. Ltd.,

3" Floor, 315, Zodiac Square,

Opp. Gurudwara, S. G, Road,

Ahmedabad- 380 054.

Copy to: ' :

1. The Chief Commissioner, Central Tax, Ahmedabad zone, Ahmedabad.

2. The Commissionér, Central Tax, Ahmedabad (South). | A
3. The Deputy/Assistant Commissioner, Central Tax, Division/\ﬁi»%“iii;;f%

<

(Vastrapur), Ahmedabad South. & &

4. The Assistant Commissioner, Central Tax (Systems), Ahmedabad Soug
—5. Guard File. ‘ %

6. P.A. File. | : e yfj"
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